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EDITORIAL NOTES. 


JupGr DerpvurR, in his recent charge to the Essex County Grand 
Jury, declared the act of the legislature passed March 30, 1887, to 
be void, because it was not framed in accordance with the provisions 
of the amended constitution. The manifest object of the act was 
to exempt from the operation of the act concerning gaming, per- 
sons authorized to make wagers by agricultural societies. If this 
act is valid, such persons cannot be charged with crime. If it is 
not a law they can. Judge Depue, at the opening of the term, in- 
structed the grand jury to treat it as of no effect, and to indict 
such persons as if it did not exist. This isa striking and unusual 
instance of the power of the judiciary over the legislature which 
prevails in this country. The reason for its exercise in this form 
was given by the judge. He said that in no other way than by in- 
dictment can the constitutionality of the act be tested ; and he 
added, that if his views were deemed erroneous the accused, on 
motion to quash or writ of error, will have ample opportunity for 
review. 

This seems a pretty rough and circuitous way of reaching the so- 
lution of the question whether the Jaw-making power has suc- 
ceeded in putting its manifest intention in constitutional form. It 
declares that a certain class of citizens shall not be deemed crim- 
inals. But the court perceives that this declaration has not been 
expressed in the form prescribed by the constitution, and an- 
nounces that view asa rule of action. The result is that such per- 
sons must be deemed criminals and punished in spite of the law, 
unless, through the machinery of indictment and writ of error, 
they can convince the higher court that the law is valid. 

It is to be regretted that some more gentle method of testing the 
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validity of such acts of the legislature does not exist or cannot be 
devised. It is desirable that the great power of declaring a law to 
be unconstitutional should be exercised only after deliberate dis- 
cussion in the highest courts. This power, although not expressly 
provided for in the constitution, has always been regarded as an 
inherent power in the judicial department, and has been acquiesced 
in fully because of its great usefulness. But it should be exerted 
with great deliberation and regard to the rights of citizens claim- 
ing the protection of the law assailed. Mr. Sedgwick says: ‘‘ The 
legislature tends to disregard private rights, and to overstep the 
limits of the constitution; the judiciary to annul or evade laws 
which appear to it needlessly or improperly made, and which, ap- 
plied to the affairs of men, seem calculated to work injustice. 
Either practice is an evil strictly to be guarded against.’? Some 
method of testing in the highest tribunal the validity of such laws 
as the one in question—involving the liberty of the citizen—ought 
to be devised, so that the duty of declaring them invalid without 
hearing or discussion may not be imposed on the criminal courts 
of the counties. The annulling of an act of the legislature ought 
to be a solemn judicial act, done in an actual case in court after 
parties to be affected have been heard and due deliberation had. 
Especially is this so with respect to laws designed to exempt cer- 
tain classes of citizens from the imputation of crime. 

If the exercise of the power to declare that laws concerning 
crimes are invalid and may be disregarded, by charges to grand 
juries or other directions to public officers, shall become habitual in 
the courts of Oyer and Terminer, it may be assumed by the Quar- 
ter Sessions, and even by justices of the peace. It is not an ex- 
pressly conferred power, nor is it limited to any order or rank of 
the judiciary. Therefore the use of it in such cases ought to be 
made unnecessary by providing some better mode of bringing such 
laws toa judicial test. To use again the words of Mr. Sedgwick, 
‘*If the legislature should be kept strictly within the bounds of 
its constitutional provisions, so, on the other hand, the judiciary 
should not be permitted to overstep the limits within which the 
fundamental principles of our system have confined it.”’ 


Avr the meeting of the Prison Congress at Toronto on the 12th 
of September last, an interesting address was delivered by ex-Pres- 
ident R. B. Hayes. Init he gave an account of the various re- 
forms songht for by Congress, and pointed out some of the diffi- 
culties in the way. The management and discipline of prisons has 
been a subject of much discussion among us since the occurrence of 
the shameful scandals of a few years ago. 

The question of prison discipline is one of the most important 
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subjects with which a community has to deal. To a large extent 
the evils arising from our present system can be cured by legisla- 
tion. The want of system, the absence of any feeling of responsi- 
bility by those in charge, the culpable negligence of not even sepa- 
rating the young law breakers from the mature, the often unintel- 
ligently severe discipline contrasting with a freedom of association 
productive of the most depraving effects ; all these are subjects 
within the power of legislative action. 

It may seem singular that the very governments which, as early as 
1836, were struck by the superior methods of prison discipline 
pursued by the United States, and frequently appropriated to their 
own use that which was best in our system, have now left us far 
in the rear. Uniformity in prison management and discipline is of 
the greatest importance. The benefit which wouldaccrue from a 
uniformity in every state, district, county and city prison, is incal- 
culable. There is hardly a country in Europe where the general 
system is not better than in the United States. 

In England the uniformity in prison discipline is general. The 
Prisons’ Act of 1877 extended the same system to Ireland and 
Scotland, but here the general government bas not concerned it- 
self greatly with prison affairs, and has claimed no supervision or 
special control. ‘This is a subject worthy the consideration of our 
representatives at Trenton and Washington. 

JAMES B. THOMPSON v. GEORGE ADDY. 
Statute of Frauds—Choses in Action—Assignment of Judgment. 
(Passaic Circuit Court.) 

The declaration in this case alleged that the plaintiff had bar- 
gained and sold to the defendant a certain judgment then owned by 
the plaintiff and recovered by him against one Isaac Van Blarcom, 
in the Circuit Court of Passaic county, October 23d, 1886, for the 
sum of $5,728.62 debt, and $45.21 costs, for the price of $1,000, and 
agreed to deliver to him an assignment in writing of the said judg- 
ment, and in consideration thereof the defendant undertook and 
promised the plaintiff to accept of the plaintiff the said assignment 
and pay him for the same the price aforesaid on the delivery of the 
assignment, and that the plaintiff afterwards, relying on this prom- 
ise, executed an assignment, and was ready and willing and offered 
to deliver it; yet the defendent would not accept the assignment 
or pay the price aforesaid, and that the plaintiff still holds the 
judgment and is unable to collect anything thereon, whereby the 
plaintiff sustained damage, etc. To this, the defendant pleaded 
three pleas. The first was the general issue. The second was 
actio non, because the contract therein described whereby the plain- 
tiff is alleged to have bargained and sold the said judgment, was a 
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contract for the sale of goods, wares and merchandise, for the 
price of thirty dollars and upwards by the plaintiff to the defend- 
ant, and that no note or memorandum in writing of said contract 
was made and signed by the defendant or hisagent, nor did the 
defendant accept an assignment of part of the judgment or give 
anything in earnest to bind the bargain. The third plea was a 
rescission and mutual releases. 

To the second and third pleas the plaintiff demurred. 

The demurrers were argued at the April term before Mr. Justice 
Dixon. 

Mr. John W. Griggs for the demurrer. 

Mr. George S. Hilton, contra. 

Drxon, J., sustained the demurrer to the second plea, and held 
that a judgment being a chose in action, was not goods, wares or 
merchandise within the meaning of the statute of frauds. Hesaid 
that it is well settled in England that choses in action are not 
properly embraced in the words goods, wares and merchandise. 

For example the statute does not apply to a sale of shares in a 
joint stock banking company; Humble v. Mittchell, 11 D. & E. 
205. Nor to asale of stock of a foreign state; Heseltine v. Sig- 
girs, 1 Excl. 856. Norto a sale of railway shares; Tempest v. 
Kilner, 3d C. B. 249, and other cases cited in Benjamin on Sales, 
Corbin’s edition, 130. 

[ Vote.—In the United States there is a good deal of difference 
of opinion on this subject, and Mr. Corbin says the weight of 
authority in this country gives the terms goods, wares and mer- 
chandise a meaning almost commensurate ‘‘ with personal prop- 
erty.”’ See note and cases cited. One of the cases is Winberry 
v. Koonce, 83 C. E., North Carolina, 351; where an oral transfer 
of a judgment was held valid, but in this case the seventeenth sec- 
tion of the statute was not alluded to and the case turned on the 
4th section, the judgment being held not an interest on it, though 
nota lien upon it. There is agood note on the subject in Bigelow’s 
edition, Benjamin on Sales. | 

NUGENT & CO. ». DOWNING & CO. 
(Essex County Circuit Court, September, 1887.) 
Report of Referee 

On application to set aside report of referee. 

Depvuk, J.: This case was sent to the referee by this court. 
The court has had the advantage of an excellent report by the 
referee ; also the evidence in the cause, and the help of carefully 


prepared briefs on the part of counsel. 
The report of a referee is to be considered as the verdict of a 
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jury. The court must deal with it in the same way as though an 
application had been made to it to set aside the findings of a jury, 
and of course a verdict ought not to be set aside unless on very 
clear points. 

The objections to the report are these: Downing & Co. were 
dealers in leather residing in Boston. Nugent & Co. are manufac- 
turers of leather in this city. The contract was for the manufac- 
ture of two kinds of leather for Downing & Co., viz.: kids and 
maroons. 

The proof in the cause shows that owing to the process used in 
the manufacture of these goods, the product would be of a higher 
class than could be sold at Bosfon, and the contract was that such 
leather was to be sold here, on a commission of one-half of one 
per cent. Christopher Nugent was a member of the firm of Nu- 
gent & Co., but the agreement was that he was to get this commis- 
sion. He afterwards retired from the firm, and it is contended 
that there the contract ceased. 

The contract, however, was made with the firm; after the with- 
drawal of Christopher Nugent they still continued to sell. The 
finding of the referee as to this point is entirely correct. 

As to the alleged change in prices for the manufacture of goods, 
the evidence shows that the original contract was made in 1882. 
In January, 1883, a change was made in the process of the manu- 
facture of kids. All parties agree on this point. The controversy 
was, also, whether or not a change in the price of manufacturing 
the maroons had been made. Nugent & Co. insist that there was 
no change. 

The contention of defendants is that there was a change. Mr. 
Christopher Nugent testifies that there was nochange. Mr. Down- 
ing testifies that there was. 

The question now is in how far this can be sustained by eitner 
party. 

It appears that a clerk struck off part of the bill. Nugent & 
Co. insisted that there was no reduction. A letter offered in evi- 
dence also speaks only of the reduction in kids, and does not speak 
of maroons. 

The report of the referee is not erroneous and must be con- 
firmed. 

STATE v. WILLIAMS. 
(Hudson Circuit Court.) 
Defect in Commitment—Criminal Practice—Escape. 

On application for writ of habeas corpus. 

The defendant Williams was convicted for an offence under the 
disorderly act. In support of an application to discharge the 
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prisoner, counsel raised the point that the commitment was 
defective in that it did not state that Williams was con- 
victed, but simply stood ‘‘charged”’ of the offence. On the 
hearing of the motion to discharge, both prosecutor and jailor 
appeared and objected to the defendant’s discharge, and 
asked that he be remanded to prison to await the new charge of 
escaping from jail. The court discharged the defendant, holding 
that if the commitment was illegal, the defendant could not be 
punished for embracing an opportunity to escape. 


ADRIAN DICKERSON »v. JAMES W. HODGES. 
(Court of Chancery of N. J., Sept. 1887.) 


Disclaimer — Solicitor’s Authority.— A be signed by counsel, nor be put in under 
disclaimer being intended to operate asare- oath. 
lease, must be signed by the defendant him- A solicitor has no authority under his re- 
self, and his signature attested by some per- _tainer, to surrender any substantial right of 


son competent to be a witness. It need not his client, without his client’s consent. 


On motion to strike out disclaimer. 

Mr. R. T. Stout for motion. 

Mr. Durand contra. 

Van FLEET, V. C.: Thisisa foreclosure suit. The bill was filed 
January 21, 1887. John F. Hawkins was made a defendant, 
because, in April, 1885, he procured a writ of attachment to be 
issued out of the Monmouth county common pleas against the 
owner of the equity of redemption of the mortgaged premises, 
under which her interest therein was attached. Mr. Hawkins 
has answered, admitting the issuing of the attachment and the 
seizure made under it, but says that the. debt, on which the 
attachment was founded, was paid on the twenty-ninth of June, 
1886, and the suit discontinued. Mr. Hawkins also filed a disclaimer 
disclaiming all right, title and interest, legal and equitable, of, in 
and to the mortgaged premises, and every part thereof, and asks, 
that the bill, as to him, be dismissed with costs. His disclaimer is 
signed by his solicitors, but not by counsel, nor by himself in per- 
son, nor is it under oath. 

The complainant moves, under paragraph 224 of the rules, to 
strike out the disclaimer on thesegrounds: First, because it is not 
signed by counsel; Second, because it is not under oath; and 
third, because it is not signed by the defendant in person and 
attested by one competent to bea witness. The rule upon this subject, 
as given in Smith’s practice is as follows: ‘‘A disclaimer, being ac- 
com panied with an answer, is put in upon oath. Itmust alsobe signed 
by the defendant, and in no case can such signature be waived with 
propriety, since no record will be received without signature 
which tends to the prejudice of the rights of the defend- 
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ant.’ 1Smith’s Ch. Prac. 275. Mr. Barbour states the rule in 
substantially the same words. 1 Barb. Ch. Pr. 171. And Mr. 
Daniell says the court may give a defendant leave to filea disclaim- 
er without oath, but not without signature, and that when a dis- 
claimer is filed without oath the defendant’s signature should be 
attested by some person competent to be a witness. He also says, 
that it must be signed by counsel. 1 Dan. Ch. Pr. 407. 

The signature of counsel is not necessary. All pleadings in 
equity, according to the practice in England, must be signed by 
counsel, but the rule is different in this state. The signature of 
counsel is only necessary when required by statute or an established 
rule of practice. An answer is sufficient if signed by a solicitor, or 
by the defendant himself. Freehold Mu. Loan Asso. v. Brown, 
1 Stew. 42. Nor is an oath necessary in cases where the complain- 
ant has, as in this case, waived his right to compel the defendant to 
answer under oath. <A disclaimer is regarded as in the nature ofan 
answer, andis, therefore, to be put in under oath when the defend- 
ant is required to answer under oath, but not otherwise. Thisis ap- 
parent from Mr. Smith’s statement of the rule. Hesays: ‘A 
disclaimer, being accompanied with an answer, is put in upon 
oath’’. There seems to be no other reason for requiring an oath. 
But a pleading of this kind is manifestly intended to have an effect 
which an answer does not ordinarily have. It is intended to 
operate as a release. Anoath is not necessary to the due execution 
of such an instrument. But the signature of the party is. Under 
the authority conferred by a retainer, a solicitor has no authority to 
surrender any substantial right of his client. <A solicitor cannot 
give up the security of his client without actual payment, unless 
he is specially authorized to do so. Terhune v. Colton, 2 Stock. 
21. Nor can he accept payment of a part of a debt in satisfaction 
of the whole, without like authority. Watts v. French, 4 C. E. 
Gr. 407. And while an attorney or solicitor may make valid 
agreements relating to the conduct of a suit, yet, even in such 
matters, he can not surrender a substantial right of his client, 
without his client’s consent. Howe v. Lawrence, 2 Zab. 99. 

A disclaimer being intended to operate as a release, there is man- 
ifest propriety in the rule requiring that it shall be signed by the 
defendant himself, and that his signature shall be attested. Such 
is necessary for the due protection of both parties, and simply puts 
such transactions, occurring in the course of a suit, on the same 
footing of like transactions occurring outside of a _ judicial 
proceeding. 

The complainant’s motion should prevail, unless the defendant 
shall ask leave at once to amend. 
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ABSTRACTS OF RECENT OPINIONS. 


(Supreme Court of New Jersey, July 22, 1887.) 

STATE, SHOTWELL, PROSECUTRIX, v. DALRYMPLE, COLLECTOR, ETC. 
Constitutional Law—Special Laws—Tazxation of Mortgages 
to Chancellor. 

The act (Pamph. L. 1882, p. 120,) which provides that mortgages 
made to the Chancellor, in his official capacity, shall be assessed to 
the person having the beneficial interest therein, or who is entitled 
to the interest or income thereof, is unconstitutional, because of 
its special character in not including in its operation all mortgages 
made to officers of courts, the interest or income from which is 
payable to a beneficiary. 


[August 1, 1887. ] 
FRY v. PATTERSON. 
Payment—Promissory Notes—Renewal. 

A debtor’s own promissory note given for a debt, and his notes 
given in renewal, merely extend the credit, and do not, unless paid, 
discharge the debt, or give any ground of defense to a suit founded 
on the original cause of action. 





[August 6, 1887. ] 
McLAUGHLIN v, KENNEDY, ET AL. 
Landlord and Tenant—Sublease—Cropping Agreement— 
Surrender of Lease—Re-Entry. 

An agreement between a lessee of a farm and another person'!to 
cultivate the crops, and divide them equally, construed not to give 
such third person an estate in the lands against the landlord, who 
had no notice, and gave no assent to such agreement. 

On surrender of the lease to the landlord by the lessee, the land- 
lord may enter without notice to lessee, or to his joint cropper on 
the farm. 





[August 15, 1887. | 
DORR v. HARKNESS. 
Landlord and Tenant—Duty to Repair—Fault of Tenant— 
Negligence. 

The negligence of a tenant occasioning injury to the demised 
premises by fire is a fault, within the meaning of the supplement 
to the landlord and tenant act, approved March 5, 1874, (Revision, 
p. 576, $28). 

When a tenant permitted a fire to be maintained in a barn, ina 
stove, the vent of which was by a stovepipe passing through a hole 
in the barn roof, it cannot be said that a judgment holding such 
conduct negligent was legally erroneous. 
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(Court of Chancery of New Jersey, August 16, 1887.) 
TEAS v. WOODRUFF 


Partnership—Ezistence and Termination of—Setting Aside 
Confession of Judgment. 

In a suit to have a certain transaction between the complainant 
and the defendants declared to be a partnership, and to set aside a 
judgment confessed by complainant in favor of a third party for 
the benefit of one of the defendants, it appeared that the agreement 
of association provided that complainant should makea saddle-tree, 
for which complainant owned a patent jointly with defendants ; 
that one of the latter should provide the money, and the other 
should act as legal attorney, each party to receive one-third of the 
profits. One of the defendants destroyed the agreement of asso- 
ciation, with the consent of complainant, at a time when a suit was 
pending for infringement, to which complainant and such defend- 
ant were made defendants. The attorney defendant, acting as 
attorney for his co-defendant, his brother, and for complainant, 
induced the latter to confess judgment in favor of a third party, in 
order to protect his brother in respect of the money advanced by 
him. Held, that there was a co-partnership which continued, not- 
withstanding the destruction of the agreement, or that, at all 
events, the assets of the business were subject to all the conse- 
quences of such relation, even though such destruction were a dis- 
solution, and that the judgment should be declared void. 

[August 15, 1887. ] 
TITMAN v. RIKER, ET ALS. 

Guardian s Sale— Want of Confirmation—Title of Purchaser. 

Where one purchases the real estate of minors from a special 
guardian directed by order of court to sell it, and takes a deed 
from such guardian, but the sale is never reported or confirmed by 
the court, he cannot maintain his title against a subsequent convey- 
ance made by the minors after coming of age. 





[July 21, 1887. ] 
GIBERSON AND WIFE ». GIBERSON, ET ALS. 
Power— Will— Administrator with Will Annewed. 

Under the New Jersey act which confers the same powers of sale 
upon administrators with the will annexed, that the executors had 
by will: Held, that where a testator directed his executors to sell 
his real estate, ‘‘at such time and in such manner as they shall 
think most advisable,’’ the administrators with the will annexed 
could convey a good title. 
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[July 27, 1887.] 
WARE »v, LIPPINCOTT, ET ALS. 
Vendor and Vendee—Construction of Contract—Conditions— 
Interest. 

A bill in equity brought by a vendee who has been in possession 
of land for twenty years, against the heirs of vendor, for the 
specific performance of the following agreement: ‘* Received, 12 
Mo., 13th, 1865, of Adam P. Ware, one hundred dollars on acct. 
of a lot of land sold him; the deed to be hereafter made to him, 
and, when delivered, he is to give his note for $58 additional,’’— 
~annot be maintained without the vendee making a tender of his 
note for the amount due with interest, or of the amount due in 
cash, before filing his bill. 


[August 8, 1887. ] 
WARD, TRUSTEE, »v. GREINLDS, ET ALS. 





Payment—Presumption of —Lapse of Time—Care of Documents. 

Where a party claiming to be an assignee of certain mortgages 
made in 1853, and claimed by him to have been assigned in 1866, 
testifies that the agreements relating to the sale of the mortgages, 
and the assignment to him, were, while in his possession, eaten by 
rats, the fact that the documents were permitted to be placed 
within the reach of rats, shows conclusively that they had ceased 
to be evidences of any title. That a business man, such as McKee 
says he has been for years, engaged in hundreds of thousands of 
transactions in real estate, should place the paper title to $14,000 
or $15,000 worth of mortgages within the reach of rats, is plenary 
proof that they were of no other value. Indépendent of this con- 
sideration, the legal presumption is that these mortgages have 
been paid. They were given in 1853, and nothing has ever been 
paid upon them, nor has anything been demanded, nor is there 
anything to show the slightest acknowledgment of liability. 
Downs v. Sooy, 28 N. J. Eq. 55-58. 


[August 18, 1887. ] 
HOWELL, ET ALS. v. FRANCIS, ET AL. 
Chattel Mortgage— Description— What Included. 
Plaintiffs claimed three horses under the following clause in a 
chattel mortgage: ‘‘And all and singular other, the goods, chattels 
and effects whatsoever, now in or upon the premises occupied by 
the within-named mortgagors, * and all the fixtures, other 
goods, chattels and effects whatsoever, in our store, * * * or 
which may, during the continuance of the within security, be 
brought into or upon said before-mentioned premises.’* The mort- 
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gagors had previously offered the horses as security to another 
creditor, and at the time of the execution of the plaintiffs’ mort- 
gage the parties were disputing whether the horses should be 
included. Held, that the mortgage did not cover such horses, but 
that it did cover horses afterwards obtained by exchange for them 
and brought upon the premises. 





[August 18, 1887.] 
CHEW v. CORKERY, ET AL. 
Vendor and Vendee—Title to Pass on Condition—Accounting— 
Equity—Costs. 

W agreed to sell J an undivided half interest in a cranberry 
bog, the deed not to pass until the bond for the purchase money 
was paid in full. J entered into possession, and the profits were 
divided. J also rented a house of W, and borrowed money of 
him, giving for the borrowed money two notes and a second bond. 
Part of this money was used by J to make improvements on the 
bog. J applied part of his share of the proceeds to the two bonds, 
the notes, and to the payment of his rent. The purchase-money 
bond not having been paid, W rescinded the contract, and J with- 
drew, subsequently coming into the employ of W asaday-laborer. 
Held, on a bill for account, filed about seven years later by J, dur- 
ing which time the improvements made by him had gone to ruin, 
that the money paid by him as rent, and on the notes, and the 
second bond, could not be considered as payments on the purchase- 
money bond ; and as the amount due from him as rents and profits 
of the bog about balanced what he had directly paid thereon, the 
bill should be dismissed. 

A refusal by a creditor to surrender two bonds of the debtor held 
by him, on demand, will not subject him to costs when, upon an 
accounting, it is found that the debtor is entitled to the surrender 
of one only. 


KELLY v. DUNNING. 
Easement—Implied Grant—Sale. 

Where the owner makes a part of a tract of land servient to 
another by an alteration, which is obvious and permanent and 
necessary for the convenient and comfortable enjoyment of the 
dominant part, and then conveys one of the parts, his grantee 
takes the land benefited or burdened by the easement. A drain or 
artificial water-course will pass by implication, but not right of 
way. 





RICHARDS v. BURDSALL., 
Injunction—Condition in Deed— Remedy at Law. 
A conveyed land to B with a condition of forfeiture, in case 
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intoxicating liquors were sold thereon. B sold a part of the prop- 
erty and then commenced to sell liquor on his remaining lot. Held, 
that A could enjoin B, though he had a remedy at law by for- 
feiture. 


NOTES OF RULINGS AT THE VICE-CHANCELLOR’S 
CHAMBERS. 





MARSH v. MARSH. 
Abandonment— Allowance—Order of Reference. 


On application for increase of amount allowed for maintenance. 

Counsel on behalf of complainant argued that inasmuch as 
defendant had abandoned her, she was entitled to an increase of 
the amount already allowed to her at the time when she was pro- 
vided a home. 

Counsel for defendant urged that inasmuch as the defendant's 
actions had not been of such a character as to warrant her to leave 
his residence, she was not entitled to an increase of the amount 
of the allowance already paid tu her by the defendant, viz.: $10 
per week. It appeared further that complainant was also required 
to maintain a child on this allowance, and that the trouble and 
separation had been caused by the defendant’s refusal to associate 
and have intercourse with the complainant. 

Vice-Chancellor Van FLEE? in dealing with the question of aban- 
donment raised, said, that any conduct on the part of the husband 
which deprives the wifeof full connubial enjoyment mustbe regarded 
as abandonment. This point was fully settled in the case of Wei- 
gand v. Weigand and was afterwards affirmed by the Court of 
Errors and Appeals. The court in that case decided that ‘‘ when- 
ever a husband commits a matrimonial offense which entitles his 
wife to a divorce, he does that which justifies his wife in leaving 
him.”’ 

A wife is not obliged to stay under her husband’s roof with his 
prostitute, and if she leaves his house for that reason, and he re- 
fuses to support her, she is entitled to a decree against him for ali- 
mony under the twentieth section of the statute concerning 
divorces. 

The Vice-Chancellor then said: If counsel can agree upon the 
additional amount to be allowed it will not be necessary to send it 
toa master. I am exceedingly anxious to save any unnecessary 
expense, in the first place, because all expenses in cases of this 
nature fall upon the husband, and secondly, because I am very 
much afraid that the larger part of the sum which should go to the 
wife and child must go to the master. 

The papers in the cause do not show how much more the com- 
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plainant will need, and in the absence of anything on this point 
the court can only refer it toa master. Counsel did not agree, and 
an order of reference was made. 


REYNOLDS v. GERAGHTY. 
Practice—WNotice on Motion to Strike Out Plea. 


On making the motion in this cause it appeared that the notice 
of the motion had been served only five days previously. Counsel 
for the motion maintained that three days’ notice was sufficient 
under the statute. 

The Vice-Chancellor however said rule 224 is the one now in 
force, and a motion of this kind requires an eight days’ notice. 


THE ORANGE CROSSTOWN AND P. V. R. R. CO. ». THE N. Y, G. L. AND. W. R. CO. 


Railroad Crossings—Injunction—Flagman. 


Application for injunction to restrain the defendant company 
from interfering with the laying of the former corporation’s tracks. 

It appeared that the rails had been laid over the defendant 
company’s crossing at Washington street, and were promptly torn 
up. The court in granting the injunction directed that the same 
arrangement be made by the Street Railway Company with the 
steam-line managers, as already exists between the former and the 
Morris and Essex road, and that $50 per year be paid for the privi- 
lege of crossing, and that the Street Railway maintain a flagman 
at the intersection. 


MACKIN v. MACKIN. 
Increase of Alimony—Counsel Fees. 


In this case an application was made for an increase of alimony, 
pending a suit for divorce on the ground of adultery. 

It appeared that the defendant was earning $7 per week and his 
board, and had only paid $4 a week to his wife for the support of 
herself and three children. It also appeared that the complainant 
was in bad health and unable to work, and that the defendant was 
the owner of several lots of land. 

The court ordered the alimony increased to $5 per week and 
allowed a counsel fee of $25. 








302 THE NEW JERSEY LAW JOURNAL. 


THE DELAWARE, LACKAWANNA AND WESTERN RAILROAD COMPANY v. THE 
CENTRAL STOCK YARD AND TRANSIT CO. 


(Court of Chancery of N. J., Sept. 1887.) 


Interlocutory Injunction.—Affea/.—A 
Complainant is not entitled to an interlo- 
cutory injunction when the legal right on 
which he rests his claim depends on dis- 
puted question of law. 

Where, on an application for a prelimina- 


ry injunction, an order to show cause is 


granted, with an ad interim injunction or- 
der, and the court subsequently refuses an 
injunction on the ground that the law on 
which complainant’s right depends is unset- 
tled, the injunction order will not be cone 
tinued in force pending the appeal. 





On application to continue ad interim injunction order pending 
an appeal. 

Mr. Flavel McGee Joseph D. and Bedle for motion. 

Mr. Leon Abbott, contra. 

Van Freer, V. C.: The injunction asked for in this 
ease having been refused, the complainants now ask that 
the ad interim injunction order, made when the order to 
show cause why an injunction should not issue was 
granted, requiring the defendants to receive from the complain- 
ants live stock carried over the complainants’ road, and con- 
signed for delivery at the defendants’ yard, be continued in force 
until the appeal, which the complainants intend to take from the 
order denying an injunction, shall have been heard and decided. 
The court refused a preliminary injunction, because the right on 
which the complainants found their claim to such writ, is, as 
a matter of law, entirely unsettled ; indeed, because it is, as yet, 
wholly unknown whether the right on which the complainants 
rest their claim to the interference of this court, will ever receive 
recognition from that tribunal of this state, whose exclusive duty 
it is to settle disputed questions as to the existence and extent 
of legal rights. 

The defendants have, under legislative authority, erected yards 
and other structures, at Jersey City, for the reception, safe keep- 
ing, feeding, slaughtering and sale of live stock, and for the past 
five years have carried on there a general stock yard business. Un- 
til recently the defendants have received from the complainants 
all the live stock carried over the road of the complainants, and 
consigned for delivery at the defendants’ yards, but on the nine- 
teenth of August last they gave the complainants notice that they 
would not in the future, receive any live stock from them. The east- 
ern terminus of their road is at Hoboken, distant over a mile from 
the defendants’ yards. The complainants claim that it is the legal 
duty of the defendants to receive from them live freight carried over 
their road aud consigned for delivery at the defendants’ yards, and 
that the only remedy which will give them complete and adequate 
protection against the irreparable loss which mustresult to them from 
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an obstinate prolonged continuance of this breach of duty, is an 
injunction compelling the defendants to do their duty. The com- 
plainants are before the court simply in their character as common 
carriers. They do not own the stock which they ask the court to 
compel the defendants to receive. The services which the defend- 
ants render, after they have received live stock, is not rendered to 
the common carrier who transported the stock to their yards, but 
to its owner. They keep, feed, slaughter and sell. In none of 
these matters have the complainants the slightest concern. Hence, 
it would seem to be entirely clear, that if the defendants are under 
any duty to the complainants, it is simply a duty to receive such 
stock as the complainants may desire to deliver. For the simple 
service of receiving stock, it is not pretended that the defendants 
make any charge, or receive any compensation, or that they have 
any authority, by their charter, to demand compensation for such 
service ; so that if the defendants are under the duty which the 
complainants claim, and upon the violation of which they rest 
their right to an injunction, it is a duty which the law imposes 
as a gratuity to the complainants. No common law court whose 
judgment this court is bound to accept as an authoritative exposi- 
tion of the law, has as yet decided that the defendants are under 
any such duty to the complainants ; and until it has been decided 
by such a tribunal that the complainants possess the legal right 
they claim, this court cannot grant a preliminary injunction for 
the protection of such right, without exceeding its jurisdiction, 
for the principle is authoritatively settled in this state, that a 
complainant is not entitled to a preliminary injunction when the 
legal right on which he rests his right to such writ depends ona 
disputed question of law. 

The duties of corporations carrying on a business, similar to that 
in which the defendants are engaged, to common carriers engaged 
in the transportation of live freight, are wholly undefined. I know 
of no instance in which they have been the subject of judicial 
investigation. None were cited on the argument of either the present 
application, nor on the application for the injunction. This condi- 
tion of the law is unquestionably fatal to the present application. 
For, if by the judgment of the court the complainants are not 
entitled to a preliminary injunction, it isimpossible for me to see 
any rational ground upon which an order, continuing the ad 
interim injunction order in force, could be placed. By making 
such an order the court would place itself in this absurd position ; 
first decide that the complainants were not entitled toan injunction, 
and then after the correctness of its decision had been challenged 
by an appeal, decide that because an appeal had been taken, the 
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complainants were entitled, at least pending the appeal, to what, 
in the first instance, it had decided they were not entitled to. 

But further discussion is unnecessary. This matter is at rest. 
Chancellor Runyon, in dealing with a similar application, in a case 
identical in its material facts with the one under consideration, has 
stated the considerations which must, in such cases, control the 
judgment of the court, so lucidly and forcibly, that, but for the 
unusual tenacity with which this application has been pressed, I 
should have felt entirely justified in deciding it by a simple cita- 
tion of his opinion. He said, in substance, that there was a single 
consideration which he regarded as entirely conclusive. The 
complainants have never been in possession of any judgment of 
this court in favor of their claim to interlocutory interference. 
No injunction was granted to them. On the filing of their bill 
they obtained not an injunction, but an order to show cause why 
an injunction should not be issued with an ad interim in- 
junction order, but the injunction order was only granted to 
give the court an opportunity, without prejudice to the rights 
elaimed by the complainants, by the delay necessary for the inquiy, 
to enquire, on notice, whether there ought to be any preliminary 
injunction or not, and to enable the court to be careful, circumspect 
and regardful of the rights of both parties in the use of the injunc- 
tion power. The fact that such order was granted gave the party 
obtaining it no right to its continuance in case his application was 
denied, and he appealed from the order denying his application, 
for it was granted simply to keep affairs in their original condition, 
while the inquiry was pending, whether or not an injunction should 
issue. It was merely a prudential interference, limited to the time 
when the court should reach a conclusion as to the propriety of 
granting or denying the injunction sought. It appears to me too 
obvious to admit of any dispute or argument, that it is the duty of 
the court in such a case, where it concludes, on such inquiry, that 
there should be no preliminary injunction to refuse to continue the 
injunction order. If the argument of the complainants, on this 
point, is well founded, such order, though followed by the clearest 
conviction on the part of the court, after hearing the order to show 
cause, that an ipjunction ought not to be granted, must 
be continued, because of the mere fact that an appeal 
has been taken. This would, in effect, be putting in the complain- 
ants’ hands, to a certain extent at least, the power of continuing 
the force of theforder. Central R. R. Co. of N. J., v. Standard Oil 
Co., 6 Stew. 372. 

On the argument of the present application, several cases decided 
by Circuit Courts of the United States were cited, in which it had 
been held that a railroad corporation was under a legal duty asa 
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common carrier, in the absence of either statutory regulation or 
contract obligation, to furnish to persons engaged in the express, 
with proper facilities, in the way of cars and transportation, for the 
transaction of their business, and that a court of equity might, in 
the rightful exercise of its general jurisdiction, in a case where it 
was made to appear that a railroad corporation had refused to per- 
form this duty, under such circumstances as to cause irreparable 
loss, compel its performance by injunction, granted on an interlo- 
cutory application. These cases were not cited as direct precedents 
for the decision of the case in hand, but as establishing principles 
which the court should, by analogy, for the purpose of preventing 
a great wrong, which would otherwise be practically irremediable, 
apply in its solution. The cases, however, are not analogous. 
They differ widely in a very vital particular. The duties of a rail- 
road corporation, as a common carrier, are settled and well defined ; 
but the duties of the defendants to common carriers are wholly 
undefined. They have never been the subject of judicial determi- 
nation. But the cases cited can no longer be regarded as authorities. 
They have been overruled. Three of them, viz.: Southern Express 
Co. v. St. Louis, Iron Mountain and Southern R. R. Co.; Southern 
Express Co. v. Memphis and Little Rock R. R. Co. and Adams’ 
Express Co. v. Missouri, Kansas and Texas R. R. Co., were carried 
to the Supreme Court of the United States and there reversed, 
and the bills dismissed, the court holding that in the absence of 
statutory regulation or a contract fixing and defining the rights 
and obligations of the parties, no judicial relief could be given. 
The Supreme Court said, that the courts below had attempted to 
make such an arrangement for the business intercourse between 
the parties, as, in the opinion of the courts, the parties should 
have made for themselves, and that in doing so, the courts had 
transcended their power. ‘‘ The regulations for others of this 
kind,”’ says the court, ‘‘is legislative in its character, not judicial.”’ 
Express Cases, 117 U. 8. 1. 
The complainants’ application must be denied with costs, 


GASTON, EXECUTOR, v. TUNISON. 
(Somerset Circuit Court, Sept. 27, 1887.) 
Landlord and Tenant—Distress—Chattel Mortgage—Ezecution 
—Priarity. 
In tort. 
Action tried before court (jury being waived) on agreed state- 
ment of facts. 
Mr. J. J. Bergen for plaintiff. 
Mr. C. Beasley and Mr. W. Holt for defendant. 
Maatr, J.: It is admitted that defendant, as sheriff of Somerset 
20 
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county, by virtue of an execution in favor of J. K. A., levied on 
and sold goods of plaintiff’s tenant, (who was defendant in said 
execution,) upon the demised premises, and that although notice 
had been given him by plaintiff of the amount of rent then accrued 
(which was less than one year’s rent), the plaintiff in said exe- 
cution had not paid said rent. 

These acts of the sheriff have been held to be equivalent toa 
removal of the tenant’s goods within the meaning of §§ 4 and 5 of 
the Landlord and Tenant act, and upon these admissions a legal 
wrong was done to plaintiff, for which an action will lie against the 
sheriff, (Ryerson v. Quackenbush, 2 Dut. 236,) unless other facts 
which appear in the statement deprive plaintiff of that right. 

It is first insisted, that the following facts destroy plaintiff’s 
right of action, viz.: That after A.’s execution had been put in the 
sheriff’s hands and he had levied on the goods, but before the sale, 
the tenant executed and delivered to D. W. & D. a chattel mort- 
gage upon the same goods, which was duly recorded and remained 
unsatisfied at the time of the sale. 

The sheriff’s levy was Jan. 7, 1887; the chattel mortgage was 
executed and recorded Feb. 11, 1887; the sale was made March 5, 
1887. 

The judgment of A. was for $604.13; the chattel mortgage of 
D. W. & D. was for $347.20; the rent accrued at sale was $166.66, 
and the goods brought at the sale $550. 

Upon these facts the contention is, that the landlord’s right under 
the section in question depends upon his right to distrain the goods 
levied upon, that under § 8 of the Distress act the landlord cannot 
distrain upon the goods of any person but the tenant although 
upon the demised premises. That upon the execution of the 
chattel mortgage the title to these goods vested in D. W. & D. and 
therefore there was no right to distrain and no right under the sec- 
tions referred to. 

But it has been settled in this state, that a chattel mortgage is a 
mere security for debt and does not entirely divest the mortgagor 
of a property in the goods mortgaged, but that there remains in 
the mortgagor an interest which (if the interests of the mortgagee 
are not assailed) may be seized in execution or distrained upon. 
Woodside v. Adams, 11 Vr. 417. 

If it be admitted that the only scope of the section in question 
is to afford a protection to plaintiff’s right to distrain the goods at 
the time the sheriff removed them, yet it is apparent that, when 
the sale took place, there remained in the tenant a property in the 
goods (subject to the mortgage) which could have been distrained 
and which was in fact of value. 

No protection is therefore afforded the sheriff, from the fact that 
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the tenant had conveyed to D. W. & D. a title in the goods by the 
chattel mortgage. 

It is next contended that while the landlord’s claim under the 
sections in question is superior to the execution and levy, it is yet 
subject to the chattel mortgage, which, in turn, is subject to the 
execution and levy, and that there is thus presented such a chain 
of conflicting liens as was dealt with in Hoag v. Sayre, 6 Stew. 553. 
The insistment is that if the conflicting liens in this ase were 
marshalled and the proceeds of the sale distributed among them 
on the principles of that case, the landlord could get none, and 
therefore that he ought not to succeed in this action, or that, if 
he succeeds, his recovery should be limited to nominal damages. 

This contention is based upon the theory that the landlord’s 
claim in such cases is of the nature of an independent lien. 

If the landlord in this case had issued a distress warrant (as he 
did) after the execution of the chattel mortgage, the lien he there- 
by acquired would undoubtedly be subsequent to the lien of the 
mortgage. Woodside v. Adams, Sup. 

It must also be conceded on the authority of the cases, that the 
sections in question apply only to cases where the landlord’s 
claim is of such a nature as to furnish ground for a distress. 
Van Horn v. Goken, 12 Vr. 499; Ryerson v. Quackenbush, sup.; 
Central Bank v. Paterson, 4 Zab. 668; Kirkpatrick v. Casey, 
1 Vr. 331. 

But it is obvious that the test of the landlord’s right under these 
sections is not the power to immediately issne a distress for the 
rent claimed. All that the cases cited require is that his claim 
shall be of the character which would justify a distress for any 
rent due. If of such a character, his right under these sections 
exists not only for rent already due, but for rent which has accrued 
and not become due, and which could not be distrained for. 

It is to be observed that the sections in question impose the 
payment of the landlord’s claim upon the plaintiff in execution, as 
a condition, on the performance of which he can alone become en- 
titled to raise the money due on the judgment out of the goods, 
and so enable him to recoup himself for this compulsory payment 
he is permitted to raise the amount paid out of the goods levied on. 

One result of a strict obedience to the mandates of these sections 
is, that the landlord’s accrued and unpaid rent is advanced to a 
priority over the claim of the plaintiff in execution. This priority 
is secured, not by any act of the landlord, for he need not issue, and 
in some cases cannot issue a distress therefor, but solely by the 
operation of the statute on the circumstances. 

And since the amount of the landlord’s claim may eventually be 
raised out of the property, it may be said to constitutea species of 
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lien thereon. This lien, if it may be so called, is not created by 
the contract of the landlord and tenant, and only indirectly en- 
ures to the benefit of the landlord. It comes into existence by 
the levy, and is enforceable in favor of the plaintiff in execution 
through the instrumentality of his execution and levy. Such a 
lien is a mere incident to the execution. 

It seems equally clear that after execution and levy the defend- 
ant in execution cannot do anything to interfere with the right of 
the plaintiff in execution in respect to the landlord’s claim. Thus 
if, in this case, the plaintiff in execution had directed the sheriff 
to remove the goods, and, in order to enable him to do so safely, 
had paid the landlord’s claim, I think no one would contend that 
the defendant in execution could, by any act of his own, impose a 
lien upon the property, which would be superior to the right of 
the plaintiff in execution to raise the money paid by him for 
rent out of the property. Yet such a result must follow if the 
contention here made is correct. For if the plaintiff in execution 
by paying plaintiffs (the landlord’s) claim as the law required, 
could have enforced repayment, notwithstanding the chattel mort- 
gage of D. W. & D., it would be absurd to say that by disobeying 
the law and indemnifying the sheriff for such disobedience, he 
could subject the landlord’s claim to that chattel mortgage. Such 
a construction would render the statute valueless. 

By the true construction of the sections in question, I conceive 
that the landlord’s claim in such cases is not an independent lien, 
but one called into existence by the levy and incident thereto: that 
it binds the property levied on so that the defendant in execution 
cannot, by any act of his own, discharge it orinterfere with it. 

‘The result is that the landlord’s claim in this case had become 
annexed to the levy of the plaintiff in execution, and so had pri- 
ority to the chattel mortgage of D. W. & D. The case therefore 
is not like Hoag v. Sayre, and the principles there enunciated are 
not applicable. 

Plaintiff is therefore entitled to damages, and those should be 
substantial, because the sheriff's misconduct deprived him of sub- 
stantial advantages. 

In Princeton Bank v. Gibson, Spencer 138, it was suggested that 
the basis on which damages in sucha case should be measured 
would be either the amount of the rent due or the value of the 
goods removed by the sheriff in violation of his duty. In the case 
before us, the value of the goods was evidently greater than the 
landlord’s claim. Plaintiffs recovery therefore should be for the 
agreed amount of rent accrued, with interest thereon since the re- 
moval became complete, 7. e. the sale. 

Upon the principles above stated, I find in favor of plaintiff and 
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against defendant, and assess plaintiff's damages at one hundred 
and seventy-two dollars and three cents, besides vosts, etc. 


KRAUSE v. PENNSYLVANIA R. R. CO. 
(Philadelphia Court of Common Pleas, No. 4, Sept. 24, 1887.) 


Forms of Action.—/Practice—Constitu- 
tionality of Statute.—The act of the legis- 
lature of Pennsylvania approved May 25, 
1887, abolishes four of the six forms of ac- 
tion and provides that all suits should be 
brought in assumpsit or trespass. The third 
section declares that the plaintiff’s declara- 
tion shall consist of a concise statement of 
the plaintiff's demand as provided by the 
fifth section of the act of the 21st day of 
March, 1806, 

Held, that this act, since it affects the rem- 
edy only, and is not expressly restricted to 
future cases, applies to cases pending at the 
time of its passage, and also that the third 


section is not unconstitutional as an at- 
tempt to revive or extend the provisions of a 
former act by reference to its title only. 

This act does not do away with the dis- 
tinction between actions for tort and actions 
upon contract. A plaintiff whose demand is 
based upon the negligence of the defendant 
must sue upon the negligence in trespass, 
He cannot allege an implied contract to pay 
damages for the negligence and sue in as- 
sumpsit. 

Oyer of the writ not being demandable, 
a variance between it and the statement is 
not a good cause for demurrer or plea in 


abatement. 


‘The following decision, although it relates to forms of action in 
Pennsylvania, discusses questions that may be raised by the new 
rules in New Jersey, and also a point of constitutional law.—EbD. ] 

Demurrer to statement. 

James S. Williams, Fsq., for plaintiffs. 

David W. Sellers, Esq, for defendant. 

Opinion by ARNOLD, J. 

It is to be regretted that, in enacting the act of May 25, 1887, 
the legislature retained any distinctive names of actions, instead of 
calling every proceeding, either at law or in equity, in action, with- 
out further designation. The evils which resulted from having 
six forms of action, with which ingenious counsel could parry each 
other’s thrusts, are but slightly diminished by abolishing four of 
them, and concentrating the old disputes upon the two forms which 
have been retained. Hence demurrers to the form of the action, 
as set forth in the statement, will continue to be filed, as the pres- 
ent case fully attests. Having resolved upon making change, it 
would have been better to have adopted a complete system, which, 
disregarding all names and forms, would have avoided the refine- 
ments and delays consequent upon disputes over the name of the 
action and form of the complaint, which the present system en- 
tails. After an experience of thirty-four years in the Supreme 
Court, Chief Justice Gibson gave expression to his opinion about 
the propriety and necessity of disregarding mere form when it 
stands in the way of justice. ‘‘ We have not yet gone so far (said 
he) as to disregard the form of the writ, count or judgment; but 
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why should we not do so, when justice cries out for it and there is 
no other way to appease her clamor; or why should we choose to 
give relief in handcuffs? From the moment the court departed in 
the least from technical form, there could be no stopping-place 
short of perfect and entire justice.’’ Loan Co. v. Elliott's Ex- 
ecutors, 15 Pa. R. 227. 

Elsewhere the form of the writ, count and judgment, has been dis- 
regarded, so as to givea prompt hearing and full justice, untram- 
melled by technical rules. England, following several of the Ameri- 
can states, has set an example in legal procedure, which reflects a 
light strong enough to lead us out of the perplexing paths in which 
we have so long wandered. There, every action at law or proceed- 
ing in equity, which heretofore was commenced in the several 
courts of law, chancery or admiralty, is now instituted in the High 
Court of Justice by a proceeding called an action. The defendant 
having been duly summoned, the pleadings both at law and in 
equity, are a statement and defense or counter claim and reply (if 
any) and no more. This is very much like our rules of equity 
practice. Legal relief is given according to the procedure at law 
and equitable relief, according to the practice of chancery. If the 
act of May 25, 1877, shall lead to so valuable an improvement in 
our law, we shall have to commend it for the good which it will 
have produced, and meanwhile get on with it as best we can. 

In the present case it is stated that the plaintiffs delivered goods 
to the defendant to be carried to a firm in Houtzdale, in this state. 
Learning that the consignees had become insolvent, the plaintiffs 
attempted to stop tne goods in transit before delivery, by giving 
notice to the defendant not to deliver them, but the defendant, 
nevertheless, did deliver the goods to the consignees. Thereupon 
the plaintiffs commenced this action of trespass on the case against 
the defendant. by a writ issued on December 31, 1886. On July 21, 
1887, the plaintiffs filed a statement of their demand, in which 
they charged the defendant upon an implied contract to return the 
goods stopped in transit, and also upon an express promise by the 
defendant to comply with the notice and direction not to deliver 
the goods to the consignees. 

To this statement the defendant has demurred, and assigned two 
causes of demurrer: 1st. That the plaintiffs should have filed a 
narr. under the old procedure and not a statement under the 
new law; and 2d. That the third section of the act of May 25th, 
1887, which permits a statement to be filed instead of a narv., is 
unconstitutional. 

Upon the first cause of demurrer we agree with the plaintiffs. 
The act of 1887 affects the remedy only, the course of procedure 
and not the right of action. Such acts have always been held to 
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apply to pending actions, unless by their express terms they are 
confined to future cases. Numerous instances may becited. One fre- 
quently referred to is that of the acts relating to evidence: McFar- 
land v. Moyamensing, 12 8. & R. 297; Foster v. Gray, 22 Pa. R, 
9. Another instance, and one directly in point, is that of statutes 
relating to procedure. I will save myself the trouble of discuss- 
ing the principle. It is so firmly imbedded in the law by judicial 
authority, that anything I might say would not add to thestrength 
of it. See Koch’s Estate, 5 Rawle, 338; Fenelon’s Petition, 7 Id. 
173; Schenley v. Commonwealth, 36 Id. 29; The Hickory Tree 
Road Case, 43 Id. 139; Keene’s Appeal, 64 Id. 268; Phelps’ Ap- 
peal, 98 Id. 546; Kimbray v. Draper, L. R. 3 Q. B. 160, and other 
cases cited therein. No suitor has a vested right in any course of 
procedure : Costa Rica v. Erlanger, L. R. 3 Ch. Div. 69; if anoth- 
er remedy equally efficient is provided in its stead: Penrose v. 
Erie Canal Company, 56 Pa. R. 46; Long’s Appeal, 87 Id. 114. 

The second cause of demurrer is based upon the assertion that 
the third section of the act of 1887 is unconstitutional. 

That section enacts that the plaintiffs’ declaration in assumpsit 
and trespass shall consist of a concise statement of the plaintiffs’ de- 
mand, as provided by the fifth section of the act of the 21st day of 
March, 1806, which, in the action of assumpsit, shall be accompa- 
nied by copies of all notes, contracts, book entries or reference to 
records, ete. It is contended that this section is in conflict with 
section 6 of article III of the Constitution, which provides that no 
law shall be revived, amended, or the provisions thereof extended 
or conferred by reference to its title only ; but that such law shall 
be re-enacted and published at length. The objection is to the 
words ‘‘ as provided by the fifth section of the act of 1806.” We 
do not think that these words re-enact the act of 1806. They 
merely refer to that act as an example by way of illustration. 
They do not declare or require that the statement shall be the 
statement authorized by the act of 1806 and no other. A compar- 
ison of the acts of 1806 and 1887 will show the difference between 
them. The act of 1806 permits the plaintiff to file a statement of 
his demand, particularly specifying the date of the promise, book 
account, bond or bill, and the whole amount he believes to be justly 
due. It applies only to actions for the recovery of debts founded 
on contract, and gives no right to file a statement in trespass. The 
act of 1887 is more comprehensive in its scope. It applies to all 
actions, ex delicto as well as ex contractu. 

Reference to the act of 1806 might well have been omitted, and 
yet the third section of the act of 1887 would contain a complete 
grant of the right to file a statement instead of a formal narr. It 
must be a concise statement of the plaintiffs’ demand. If this 
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were all that is required, it would besufflicient. It is unnecessary 
to describe the details of the statement ina statute. But the act 
of 1887 goes further and requires in assumpsit a copy of the note, 
contract, book-entries or reference to the records on which the 
plaintiffs’ claim is founded, and not merely a statement of the 
date and amount thereof as authorized by the act of 1806; while 
in trespass a concise statement of the plaintiffs’ demand is all that 
is required. Thus it will be seen that the act of 1887 contains all 
the essentials of a complete statute without any aid from the act 
of 1806. Weareof the opinion, therefore, that the third section 
of the act of 1887 is not unconstitutional. 

During the argument another and more serious objection to the 
statement was pointed out. The claim against the defendant is 
founded upon its neglect of a legal duty after due notice to per- 
form that duty. This is plainly a tort for which it is liable, but its 
liability must be enforced in an action ex delicto and not ex con- 
tractu. Although there are cases in which a plaintiff may waive a 
tort and sue upon an implied contract, yet this is not one of them. 
A promise to pay for property of a plaintiff which the defendant 
has converted to his own use, may be implied ; but I know of no 
case in which a plaintiff was allowed to allege and recover upon an 
implied promise to pay damages caused by the negligence of the 
defendant. 

Nor can the claim be maintained as an express contract on the 
defendant’s promise to comply with his duty. It was bound to 
comply with its duty, and its promise to do so does not change its 
liability so as to subject it to an action on its promise rather than 
for its neglect of duty. P 

The fact that objections such as this can be made and sustained 
under the new procedure, shows how well founded is the regret I 
have before expressed, that any such distinctions between the forms 
of actions has been kept up. As, however, those distinctions are 
still permitted to exist, we must recognize them, and therefore we 
are compelled to sustain this objection to the statement. The 
advantage to the defendant is that it is relieved from filing an 
affidavit of defence, while the case must be delayed by a jury trial, 
whether there is a defence or not. In sustaining this objection, we 
give the plaintiffs leave to amend the statement by striking out the 
allegations of a contract, which, otherwise, might have been con- 
sidered as superfluous or harmless. 

Objection was also made, that as the writ is in trespass on the 
case, which is changed into trespass by the new act, a statement 
in contract cannot be filed in this action. As oyer of the writ is no 
longer demandable, we cannot consider this objection. A summons 
may be issued in trespass and a statement filed in assumpsit, and 
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vice versa, and the variance is not good cause of demurrer or plea 
in abatement. 1 Chitty on Pl. *244, *431, *450; Overseers v. Bunn, 
12 S. & R. 295; Grove v. Barclay, 106 Pa. R. 155. The reason is 
that as praying oyer of the original writ had caused the courts 
much delay, the judges came toa resolution not to grant oyer of 
the original in future. This shows that judges of the olden time 
wearied of delay over merely formal matters. The defendant 
having been duly summoned, his concern is with the complaint, not 
the writ. 

The demurrer is sustained, with leave to the plaintiffs to amend 
in accordance with this opinion. 





WILLIAM P. HOWELL v. AUGUSTUS F. SPATH. 
(Second District Court of the City of Newark, N. J.) 
Promise to Pay Another’s Debt—Where them :” AHe/d, ‘That the defendant became 
defendant said : ‘* Send them (purchasers of an original debtor and not a guarantor. 


goods) the goods Iorder and I will pay for 


Mr. Robert McCarter for plaintiff. 

Mr. Fitzgerald for defendant. 

Henry, J.: This action is brought to recover the sum of fifty 
dollars and ninety-six cents for powder delivered by the plaintiff to 
the Edge Fire Works Company, in the month of June, 1886. The 
goods were ordered by the defendant who promised to pay for 
them. It is undisputed that the defendant stated to the plaintiff, 
at the time the goods were ordered, that they were to be delivered 
to ‘*The Edge Fire Works Company.”’ This is not a case of an 
undisclosed principal, and therefore does not fall within that rule. 
In this case Spath ordered the goods to be sent to The Edge Fire 
Works Company, and promised to pay for them, and on the faith 
of that promise the goods were delivered. The decision of this 
suit depends upon the form of the promise. 

A promise by word of mouth that is qualified or collateral, is a 
promise to pay the debt of another and is not obligatory in law. 
If the promise is in this form: ‘‘I will pay for the goods if he does 
not,’ or ‘1 willsee that your account is paid,’’ the promisor is 
not liable, unless the promise is in writing. 

But where a party orders goods to be sent to another, and says: 
‘“‘T will pay for them,’’ and the promise being accepted, and the 
goods delivered on the faith of such promise, the promisor is lia- 
ble, because the promise is an original agreement. It is a promise 
on the part of the promisor to pay his own debt, and he thereby 
becomes an original debtor. Chief Justice Green, in Hetfield v. 
Dow, 3 Dutcher 445, says; ‘‘If A purchases goods to be delivered 
to B, or promises to pay for goods that may be purchased and re- 
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‘ceived by B, the promise of A is clearly an original contract, and 
an engagement to pay his own debt, and not the debt of B.”’ 

Judge Whelpley, in Hetfield v. Dow, says: ‘‘ And the law will 
not imply a promise by one, if the other has made an exclusive 
express promise.’’ In this case there is no evidence of any prom- 
ise to pay for the goods sued for by The Edge Fire Works Com- 
pany, or any other party except the defendant. 

Mr. VanZolers in his testimony says: ‘‘ Mr. Spathsaid anything 
The Edge Fire Works Company wants I will pay for. I will pay 
for all the goods I order for them.’’ He did give orders and the 
goods were sent as he directed. He said, ‘‘send them the goods I 
order and I will pay you for them.”’ 

It further appears that defendant did give written orders for 
goods to be sent to The Edge Fire Works Company, for some of 
which he paid. The defendant admits giving the orders for the 
goods, and admits paying for some goods promised in pursuance of 
some of his orders, but says that he would not be liable beyond a 
certain sum: he thinks he said $1,500. It does not appear that he 
has already paid $1,500 to the plaintiff for goods delivered to The 
Edge Fire Works Company. ‘This should have been proved to 
have rendered such a defense effectual. If such was the agreement 
when the $1,500 limit had been reached, he should have discon- 
tinued his orders to send goods to The Edge Fire Works Company. 
This he did not do. Ina suit of this character the test to be ap- 
plied is to whom was the credit given. 

The rule is clearly stated by Chief Justice Shaw, in White v. 
Bigelow, 18 Pick. 371, as follows: ‘‘ When the promise is made 
before the credit is given, to decide whether one promising is an 
original debtor or a guarantor, namely, whether credit was given 
to the person receiving the goods. If it was, then such a prom- 
isor is a guarantor only, undertaking to pay another’s debt. If no 
credit was given to the person receiving the goods, then the prom- 
isor is himself debtor for the goods sold to him, and delivered to a 
third person by his order; his promise is not to pay the debt of 
another.” 

The credit was given todefendant. There was no promise to pay 
by The Edge Fire Works Company, and the evidence is that the 
plaintiff would not deliver any goods to The Edge Fire Works 
Company except upon the order of the defendant. The defendant 
thereby became an original debtor, and not a guarantor, and as 
such he is liable to the plaintiff. Judgment may be entered in 
favor of the plaintiff in the sum of $50.96, execution to be stayed 
for five days, and not to issue then except on notice. 
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VARIOUS TOPICS. 


THE POSSIBILITIES OF MODERN MARRIAGE. 


The Washington Law Reporter of August 3, 1887, under the 
above heading contains the following editorial : 

‘““The New York Daily Register of July 28th, has the follow- 
ing apropos to modern conditions : 

‘An ingenious writer on the World is felicitously illustrating the anomalies of the laws of 
marriage in a series of narratives, circumstantial in detail and well calculated to fix atten 
tion on grave defects in our system. Certain ear marks of expression which the professional 
reader will at once recognize indicate the fictitious character, or, perhaps we should say the 
fictitious parts of the narrative ; but the treatment is none the less adapted to the writer’s 


purpose.” 

“The point he makes is shortly stated: that under our lawa 
husband, by second marriage, after five years’ absence unheard 
from of his first wife, may have two wives; and by the return of 
the former, may have them both in this state as his lawful wives 
at the same time; and further, that under the recent decisions of 
the Court of Appeals, by getting divorce in another state that is 
not valid here, but valid where got, and marrying a third wife in 
the state where the divorce is got, he might even be supposed to 
have a third, also his lawful wife here by comity of the courts, and 
maintain her here with the others. This condition we may term in- 
terstate polygamy. From this he proceeds to show how a woman, 
having as the result of analogous circumstances two lawful hus. 
bands at the same time, might have a child who by virtue of well 
settled legal presumptions, would inherit as the legitimate child 
of each of the husbands. 

‘‘These marital situations, one element in which formed the 
basis of Tennyson’s Enoch Arden, recall the incident of the Oates 
case, which excited so much attention as described in the columns 
of our contemporary, the Albany Law Journal, and in California 
papers some years ago. ‘The legal origin of the first situation is in 
the imperfect remedy prescribed originally in our revised Statutes 
of 1830, for the hardship which attracted the attention in the case 
of Williamson v. Parisien (1 Johns. Ch. 389), where a husband 
had abandoned his wife to poverty and self-support for some 
twenty-eight years, until she was well settled in life, and then re- 
turned and sued for a divorce for her adultery, and Chancellor Kent 
was of opinion that he would have been compelled to grant it 
had the husband taken the precaution to acquire a residence before 
he began the suit. 

‘*In the same state of the law it is possible that other equally re- 
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pulsive situations might result; and if legislative attention is not 
engaged in amending the law, itis notimprobable that on the 
growing tendency to ubiquitous and cosmopolitan life and to double 
domicil and temporary or conventional connections, serious evils 
may insidiously result, the effects of which will be even more un- 
happily felt in the next generation than in this.’’ 

The difficulties arising from the diversity of marriage laws in 
neighboring states is a subject to which the public can well afford 
to give theirattention. We recall a recent Canadian decision which 
was one of unusual hardship. A couple were married in Canada. 
After some time they quarrelled and separated, the husband com- 
ing to Massachusetts, where he applied for a divorce on the ground 
of desertion, and obtained it. Then he married again. His first 
wife, learning what had happened, applied for a divorce to the 
Canadian court. The latter decided that she could not have it be- 
vause a Massachusetts divorce could not be recognized by the Can- 
adian tribunals. The result was that the poor woman found her- 
self married toa man who has another wife, and he, should he re- 
turn to Canada, would still be her husband, and might be liable to 
arrest and punishment for bigamy, and in any case his children by 
the second wife would be illegitimate in Canada, while the second 
wife herself would have no legal status there. It did not appear, 
however, that the decision of the Canadian court was unjust in the 
case. Any other position would result in exposing the Canadian 
marriage laws to nullification by any unscrupulous man or woman 
who chose to come to the United States to get a divorce in one of 
our states. Yet this is exactly what would long ago have resulted 
from the loose divorce laws of some of eur states if they could 
protect themselves against one another. The necessity of generally 
recognizing the divorce laws of other states has led to much cruelty 
and baseness, and the operation of the laws has virtually subjected 
all the states to the low standard of the most lax ones. It is true 
that the enactment of a national divorce law would not necessarily 
be followed by Canadian recognition of sucha law, but if it were a 
conservative measure there can be little doubt that our neighbors 
would eventually see their interest in recognizing its validity, or 
such recognition might be obtained through treaty stipulation. As 
it is, the want of uniformity and of a high standard produces much 
mischief and no compensating good. 


CONSTITUTIONALITY OF THE ACT OF THE LEGISLATURE 
CONCERNING BOOKMAKING OR SELLING WAGERS 
ON HORSE RACING. PASSED MARCH 30, 1887. 


The following is an abstract of the charge delivered by Judge 
Depue, to the Essex county grand jury, on this subject, September 
13th, 1887: 








not 
the 
ible 
Vils 
un- 


3 in 
‘ord 
Lich 
da. 
om- 
und 
first 
the 
be- 
‘an- 
er- 
-re- 
» to 
by 
ynd 
ar’, 
the 
ian 
1an 
of 
ted 
uld 
lly 
lty 
ted 
rue 
ily 
ea 
ors 
or 
AS 
ich 


RE 


ige 
er 








VARIOUS TOPICS. 317 


During the summer, several persons were arrested for violations 
of the act concerning gaming, in prosecuting in this city the busi- 
ness of what is called ‘‘ bookmaking,’’ or selling wagers on horse- 
racing. That ‘‘bookmaking”’ is gaming within the meaning of the 
statute, is settled by the decision of the Court of Errors in McClean 
v. State, 8 Cent. Rep. 336. 

The amended constitution contains these provisions: ‘‘ No law 
shall be revised or amended by reference to its title only, but the 
act revised, or the section or sections amended shall be inserted at 
length. * * * Noact shall be passed which shall provide that 
any existing law or any part thereof shall be made or deemed a 
part of the act, or which shall enact that any existing law or part 
thereof shall be applicable, except by inserting it in such act.”’ 

The object of these constitutional provisions was to obtain a fair 
and intelligent exercise of the law-making power. The mischief 
designed to be remedied was the enactment of amendatory statutes 
in terms so blind that legislators were sometimes deceived in regard 
to their effect, and the public from the difficulty of making the 
necessary examination and comparison were not apprised of the 
changes proposed to be made or made in existing laws. 

I think it is clear that the act of 1887 violates constitutional pro- 
visions. In the first place, the act in substance amends the first sec- 
tion of the act concerning gaming by excepting from its provisions 
persons authorized to make wagers or bets by any agricultural 
society or incorporated society or incorporated company, and that 
amendment is made by an express reference to the act to prevent 
gaming by its title only. In the second place, the persons who are 
to enjoy exemption from criminal prosecution for acts which, if 
done by others, are indictable, are not specified in the act. To 
give the act any legal significance whatever, those parts of the act 
of 1880 which designates the persons to have this privilege, and by 
what authority it shall be granted, must be construed as parts of 
the act. And this is sought to be accomplished by a mere reference 
to the title of the act of 1880. Neither of these results can be 
accomplished in the manner adopted. The constitution requires 
that a section or sections of an existing law to be amended shall be 
re-enacted at length, and that an existing law, in order to be made 
or deemed part of an act, shall be inserted therein. An act which 
disregards these constitutional requirements is unconstitutional 
and void. Such is plainly the condition of the act of 1887. Strike 
from the body of the act the recitals of the act to prevent gaming, 
and the act of 1880, which recitals are made by reference to their 
titles only, and the act of 1887 is meaningless. In disposing of 
these cases you should treat the act of 1887 as of no effect, and 
indict accordingly. In no other way than by indictments can the 
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constitutionality of the act be tested. If my views are deemed 
erroneous the accused, on motion to quash or writ of error after 
conviction, will have ample opportunity for review. 





MISCELLANY. 


TENANTS BY ENTIRETIES. 


To the Editor of The New Jersey Law Journal. 

Sir: If the married woman’s act of 1852 
were intended to apply to the interest of a mar- 
ried woman in land conveyed to her and her 
husband, it would seem to follow that the 
husband’s right to, or control over, the posses- 
sion during the coverture, is #z/, (just as the 
wife’s right is, during coverture, under the 
common law rule,) the wife being seized per 
tout and the act of 1852 declaring that her 
real and personal property shall be her sole 
and separate property as though she were a 
single woman. 

This conclusion was suggested in the April 
(1884) number of the JouRNAL. If, how- 
ever, this inference be inadmissible, Vice 
Chancellor Van Fleet’s conclusion that hus- 
band and wife, in the case supposed, would 
hold as tenants in common, would seem to 
be unassailable. But whether the reasoning 
of the opinion in the case of Buttlar v. 
Rosenblath, 15 Stew. 651, reversing the Vice 
Chancellor, be satisfactory or not, its con- 
clusions must be accepted as settled law in 
New Jersey, to wit: that where husband and 
wife hold as tenants by entireties, *‘ the wife 
is endowed with the capacity, during their 
joint lives, to hold in her possession as a 
single female one half the estate in common 
with her husband,” and further, that the 
husband’s right, (of course his right to hold 
in his possession one-half the estate in com- 
mon with his wife,) may be laid hold of by 
his creditors. 

There would seem to be no difficulty in 
the practical application of this rule where 
the lands held under such a title are under 
lease from the husband and wife, for equity 
can direct the appropriation of half the rents 
to the payment of the husband’s debt, and 
were the lands farming lands in the actual 


possession of the husband and wife, it might 
order partition of the same during the 
coverture between the wife and the purchaser 
of the husband’s right under a judgment sale, 
or it might, perhaps, sequester a proper por- 
tion of the lands for the benefit of the cred- 
itor. But, if the land consist, as in practice 
it usually does, of a house and lot ef which 
the husband and wife have the actual posses- 
sion, and if the husband’s ‘fright in com- 
mon” be sold to satisfy his debt, will the 
purchaser become tenant in common, during 
the coverture, with the wife, and as such have 
the right to share with her the possession of 
the premises, or will the wife be allowed to 
retain the exclusive possession after such 
sale and be required to account, during the 
coverture, to the purchaser for half the rental 
value thereof? Sequestration would seem in 
such case to be out of the question. 

It may be that the rule laid down in the 
opinion referred to should not be taken as 
universally applicable, but that, like Jack 
3unsby’s opinion, ‘‘the bearing of that ’ere 
obserwation lays in the application of it,” 


7. A. 





CHANGES IN STATUTE LAWS. 


In the address of Thomas J. Semmes, 
president of the American Bar Association, 
‘*communicating the most noteworthy 
changes in the statute law on points of gen- 
cral interest made in the several States and 
by congress,” the acts passed by our legisla- 
ture last Winter receive the following no- 
tice : 

**New Jersey: But few laws of general 
interest have been enacted by the legislature 
of New Jersey, Habitual drunkards, idiots 
and lunatics, may be put under the guardian- 
ship of a commission ; women are allowed 
to vote in school meetings ; the tax gatherer 
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may intrude into the sacred precincts of the 
Court of Chancery, and assist in the deple- 
tion of litigated estates, by the collection of 
taxes from moneys or property in the custody 
of the court; representatives of successions 
who at sales to foreclose mortgages, forming 
part of the assets of the estate, purchase for 
the succession the mortgaged property, hold 
the title as joint tenants and are authorized 
to sell and convey the same without any or- 
der of court, the proceeds of sale to be 
accounted for as other moneys which come 
into their hands; guardians are allowed, 
with the approval of the Chancellor, to 
mortgage the lands of minors, lunatics and 
insane persons when it is not for the interest 
of their wards to sell the same. 

‘* New Jersey has authorized the formation 
of companies for mutual protection against 
damage to glass by hail. It has established 
a State Board of Agriculture, and expended 
money to increase the production of fish in 
its waters; it has fixed twelve consecutive 
hours with reasonable time for meals, as a 
day’s labor for employes of street railways 
and elevated railroads ; it has prohibited the 
transportation of dynamite or other explo- 
sives in any boat on the lakes and ponds of 
the State in greater quantity than fifty 
pounds. A law has been passed which 
makes it unlawful for the governor to com- 
mission as a State detective or policeman 
any person who has been convicted of and 
served a term of imprisonment for having 
committed the crime of forgery or perjury. 
or burglaiy, or arson, or highway robbery, or 
counterfeiting money, but to prevent tres- 
passes and malicious mischief in the rural 
districts, the township committee may ap- 
point any one a policeman who will perform 


the duties of the office for nothing.” 





OBITUARY. 


WILLIAM G. CUMMING, 
a well known lawyer of Newark, died at the 
residence of his mother in Woodside, on the 
2gth of August last. He was born in Green- 
ville, in October, 1851. He was the son of 
Gen. Gilbert Cumming, ‘* The Hero of Island 
No. 10.” 
the Newark Academy in the same class with 
Senator Fish and John J. Hubbell. After 


Mr. Cumming was educated in 
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being graduated with high honors, Mr. Cume 
ming entered the law office of his father, and 
was admitted as an attorney in November, 
1871, and as a counsellor in 1875. The 
dead lawyer was a fine linguist. He was 
popular with his associates, but at the death 
of his father, which occurred about five years 
ago, the business of the office fell off, 
although enough remained to keep the sur- 
viving partner pretty constantly engaged. 
Early in life Mr Cumming married, but his 
wife died about three years ago. Recently 
he married again, and his second wife sur- 
vives him. 

At a meeting of the Essex county bar, held 
Aug. 31, 1887, the following minute and 


resolution was adopted : 


Called together by the untimely death of 
William G. Cumming, the members of the 
bar of Essex county unanimously express 
their respect for his memory, by the adoption 
of the following minute: 

William G. Cumming was a man of great 
taients and unusual professional aptitude. 
He possessed in large degree the legal mind. 
His learning was sound, his reading exten- 
sive, his grasp of principles clear and com- 
prehensive. Fertile in resources, quick of 
apprehension, self-reticent, yet prudent, con- 
vincing in argument, fearless and independ- 
ent, he showed in the conduct of a cause a 
proficiency remarkable in one of his experi- 
ence, and which, under more favorable cir- 
cumstances, would in time have raised him to 
distinction. His ability was conceded by all 
his brethren. 

Mr. Cumming had strong individuality, 
sturdy independence of character and an 
outspoken hatred of shams and subserviency 
carried to an extreme, perhaps detrimental 
to his professional advancement. And his 
faults were largely a consequence of this 
independence. He was essentially a manly 
man, vigorous in thought and character, and 
to his friends loveable and loyal. 

Loved by some, admired by many, re- 
spected by all, we mourn the death of our 
brother and join in tendering to his family 
our services and heartfelt sympathy. 

Resolved, That the chair do appoint a com- 
mittee of three to present this minute to the 
court at the opening of the next term, and 
request that it be entered upon the minutes. 


The committee appointed, consisted of 
A. Q. Keasbey, Herbert Boggs, Samuel 
McDonald. On motion of Mr. A. Q. Keas- 
bey, the above resolution and minute were 
ordered to be placed on the minutes. 
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MERCER BEASLEY, JR. 


This able gentleman, son of the Chief 
Justice, died by his own hand, at Trenton, 
Sept. 16, aged 43 years. He was for about 
eleven years Prosecutor of the Pleas of Mer- 
cer, and had at one time a brilliant career 
before him. It is said that temporary insan- 


He left 


three children, all young, his wife having 


ity probably induced the sad act. 


died some years ago. 


THE COURT OF CHANCERY. 

The photograph of the Court of Chancery, 
as constituted when Chancellor Runyon was 
on the bench, and consisting of a group of 
himself and the two Vice-Chancellors, has 
been delivered to subscribers, and isa delight- 
ful memento of that court. The countenance 
of each of these gentlemen is exactly as law- 
yers were accustomed to observe it when the 

ges were in their happiest moods. The 


bar of the state havea prize in this group- 


jud 


photograph, and the regret is that only 200 
copies were printed and the demand of the 
Edward A. 


Veghte, Somerville, N. J., had the pictures 


future cannot be supplied long. 


taken and has on hand what few copies re- 


main. 





PERSONAL. 


Messrs. R. V. George W. 
Hubbell, Henry C. Pitney, Wm. H. Corbin, 


and Edward Q. Keasbey, spent their sum- 


Lindabury, 


mer vacations abroad the past season, and 
have returned home in good health. Europe 
is attracting our members of the bar more 


and more during their play-days. 


NOTES OF EXCHANGES. 


The Cape Law Journal, (Cape of Good 
Hope, August, 1887,) contains an interesting 
address by Lord Coleridge, on ‘* The Value 
of Clear Views upon Property,” and also a 
discussion of Professional Ethics in connec- 
tion with the Langworthy case. In this case 
the editor says, there has been since 1883, 
‘*a long series of dilatory prooeedings which 
have culminated in a painfully practical 
proof of importance in a system of judica- 
ture so elaborate and shaped so expressly to 
meet the ends of justice in the widest sense 


as that which came into operation in the year 
1875.’ 


42: 
suggested was, whether a solicitor is bound 


The question of professional ethics 


to act fora client whose objects are infamous 
and whose ‘‘ instructions” are one continued 
lie. 

The Law Quarterly Review for July con- 
tains a good article on Eminent Domain, by 
Carian F. Randolph, of New Jersey. 

The publication of the Zastern Reporter 
has ceased with the close of the eleventh 
volume, and the subscription list has been 
This 
company furnishes the subscribers with the 
Allantic Reporters, 
which cover the same territory. The Law- 


transferred to the West Publishing Co. 


and the Northwestern 
yers Co-operative Publishing Co. also fur- 
nish two series, which together cover the 
same ground as the Zast¢ern and for the same 
price. The Reporters of the West Company 
now cover the whole country, and a full set 
of these gives all the cases in the highest 
courts of all the states and all the cases in 


Federal Courts. The bar of the whole 
country may well be thankful for the energy 


and ability which have thus brought all the 


reports of all the courts within easy reach of 


every lawyer. 








